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Mc GRE GOR, Justice
M1 The issue presented is whether the state can retry the
def endant on a mansl aughter charge as to which the jury may have

indicated, in a note signed by its foreperson, that it had reached



a not gqguilty verdict. We hold that although the note cannot
conclusively be construed as a verdict, the defendant may not be
retried on the manslaughter charge because the trial judge
prematurely granted the state’s notion for mstrial. W further
hold that the state is not estopped fromretrying the remaining
charges agai nst the defendant.

l.
12 The def endant, while driving on the freeway, | ost control
of her vehicle, crossed the nedian, and traveled into the path of
two oncomng cars. The first car carried six young wonen, one of
whom sustai ned i njury when the car swerved to avoid the defendant.
The defendant hit the second car, instantly killing the driver, its
only occupant. This collision also caused injury to defendant’s
passenger.
13 A grand jury indicted the defendant on nine separate
counts. The first count charged the defendant w th mansl aughter
for the death of the driver of the second car. Two counts of
aggravated assault resulted fromthe injuries to the wonan in the
first car and to the defendant’s passenger. The five counts of
reckl ess endangernent related to the potential injury to the five
remai ning wonen in the first car. Finally, the defendant faced a
single count of possession of marijuana.
14 When instructing the jury with respect to count one, the

mansl aughter charge, the trial judge told the jury it also could



consi der negligent homcide, a lesser-included offense. The trial
j udge explained, “You may find the defendant guilty of the |ess
serious crine only if you find unaninously the State has failed to
prove the nore serious crinme beyond a reasonable doubt but has
proved the |l ess serious crinme beyond a reasonable doubt, or if,
after reasonable efforts, you re unable to reach a verdict as to
the nore serious offense.”

15 During the course of deliberations, the jury submtted a
series of notes to the court. After deliberating approxi mately
four hours, the jury sent the followng note, signed by the
f or eper son: “We are deadl ocked 7-5 - Count 1 Tal ked about
crucial issue for 2 hours — no novenent Not guilty on mansl aughter
Deadl ocked on negligent hom ci de — What do we do?”

16 The trial judge net with counsel to discuss the note. To
avoi d disclosing the status of the jury's deliberations, however,
the trial judge told counsel only that the note stated, “W are
deadl ocked, Count 1. Tal ked about crucial issue for two hours, no
novenent. Deadl ocked. Wat do we do?”

17 After discussing various options with counsel, the judge
brought the jury into the courtroom Cautioning the jury against

revealing the state of its deliberations, the judge asked whet her

it had reached a verdict on any of the counts. The foreman
answered, “On the marijuana issue.” The judge then asked, *“Any
ot her counts? ‘Yes’ or ‘No’ is all | need.” The foreman



responded, “No.” After determ ning that none of the jurors thought
addi tional deliberation would produce verdicts on the other counts,
the judge sent the jury back to deci de whet her additional evidence,
argunment or instructions would help them reach any additional
verdi cts and asked the jury to “give [the court] any verdict you’ ve
reached al ready.”

18 The jurors subsequently returned a verdict on the
possessi on of marijuana charge, acconpani ed by anot her note asking
for additional definitions of “substantial risk, unjustifiable
risk, inpairnment.” After nmeeting with counsel, the judge sent a
note to the jury, instructing themto consult the definitions they
previ ously had been provided. In the sanme note, the court asked
again whether the jury would be able to reach a decision on the
remai ni ng counts. When the jury indicated that it remained at an
i npasse, the judge brought the jurors back into the courtroom The
court formally accepted the guilty verdict on the drug possession
charge and declared a mstrial with respect to the ei ght remaining
counts.

19 Only after he discharged the jury did the judge advise
the lawers of the full content of the crucial jury note indicating
a possible verdict on the nmansl aughter charge. Def ense counse

i medi ately asserted that the court should have entered a not
guilty verdict on that charge; counsel repeated his argunent in

post-trial notions, which the court deni ed.



110 The defendant then filed a petition for special action
with the court of appeals, which accepted jurisdiction but denied
relief. W granted review and exercise jurisdiction pursuant to
Article VI, section 5.3 of the Arizona Constitution.
.

111 The defendant asserts that the jury’s note indicated it
had reached a verdict on the mansl aughter charge, and that retri al
of that charge would constitute double jeopardy. Def endant’ s
argunent inplicates the fundanmental constitutional guarantee that
a person cannot be brought into jeopardy nore than once for the
sanme offense. U. S. Const. anend. V; Benton v. Maryland, 395 U S
784 (1969). The underlying principle prohibiting double jeopardy
instructs “that the State with all its resources and power should
not be allowed to nake repeated attenpts to convict an individual
for an alleged offense, thereby subjecting himto enbarrassnent,
expense and ordeal and conpelling himto live in a continuing state

of anxiety and insecurity.” Benton, 395 U.S. at 796 (quoting G een
v. United States, 355 U.S. 187, 187-188 (1957)).

A
112 The def endant argues that the note at issue qualifies as
a verdict under Rule 23.1 of the Arizona Rules of Crimnal
Procedure. It clearly does not. Rule 23.1.a dictates that a

verdi ct nust be witten, signed by the foreperson, and delivered in

open court. As the defendant recogni zes, the note cannot neet the



last of Rule 23.1's requirenents because no verdict as to
mansl aughter was ever delivered in open court. Requiring the
verdict to be delivered in open court is nore than a formality.
Delivering the verdict in the presence of the jury “enable[s] the
court and the parties to ascertain with certainty that a unani nous
verdict has in fact been reached and that no juror has been coerced
or induced to agree to a verdict to which he has not fully
assented.” Mranda v. United States, 255 F.2d 9, 17 (1st Cir.
1958); see also State v. Wbb, 186 Ariz. 560, 563, 925 P.2d 701,
704 (App. 1996); State v. Kiper, 181 Ariz. 62, 68, 887 P.2d 592,
598 (App. 1994). W cannot sinply ignore this requirenment of the
rul e.

113 We al so recognize, however, that in this instance the
judge’s decision not to reveal the full content of the note made
conpliance with Rule 23.1 inpossible. W therefore next consider
whet her, under the facts of this case, we should consider the note
a verdict despite its failure to conply with Rule 23.1. W wll
assune, wthout deciding, that a jury’'s note can constitute a
verdict in sonme instances, even though it does not strictly conply
Wi th governing rules. To gain that status, a note nust provide
“clear and wuncontradicted evidence” that it “represents the
definite and final expression of the jury’'s intent with respect to
the disposition of the factual issues presented by a particular

case.” Stone v. Superior Court, 646 P.2d 809, 816-817 (Cal. 1982).



| f, however, the note constitutes only an interimreport on the
jury’'s deliberations, it cannot be regarded as a verdict.

114 We cannot determ ne whether this jury' s note reflects a
final verdict or an earlier stage in deliberations. A jury may
“render a verdict on a |esser-included offense if, after full and
careful consideration of the evidence, they are unable to reach
agreenent with respect to the charged crine.” State v. LeBl anc,
186 Ariz. 437, 438, 924 P.2d 441, 442 (1996). As a consequence,
the jury may deliberate the | esser-included offense if it “either
(1) finds the defendant not guilty on the greater charge, or (2)
after reasonable efforts cannot agree whether to acquit or convict
that charge.” I d. Because jurors need not reach a final
conclusion about a greater charge before discussing a |esser-
i ncluded charge, and can reconsider the greater charge after
di scussing the | esser, this jury could have resuned its di scussion
of the mansl aughter charge when and if it becane probable it could
reach no agreenent as to the negligent hom cide charge. Although
the text of the note indicates that the jury may have reached a not
guilty verdict as to mansl aughter and then found itself deadl ocked
as to the homcide charge, we lack sufficient information to
determ ne whether the note reflects a final verdict on the greater
charge, a tentative conpromse by the jury after it exhausted
“reasonable efforts,” or nerely a report on the current stage of

del i berati ons. The note, therefore, does not provide clear and



uncontradi cted evidence that the jury had reached a final verdict
on the mansl aught er char ge.
B.

115 Qur conclusion that the jury’s note did not provide clear
and uncontradi cted evidence that it had reached a verdi ct does not
end our inquiry. W also nust determ ne whether the court viol ated
the defendant’s right to be free from double jeopardy by
prematurely declaring a mstrial and discharging the jury.
116 A trial judge’'s decision to declare a mstrial and
di scharge the jury when the jury proves unable to reach a verdict
normal |y does not give rise to a double jeopardy violation. See
McLaughlin v. Fahringer, 150 Ariz. 274, 723 P.2d 92 (1986);
Nal abandi an v. Superior Court, 163 Ariz. 126, 786 P.2d 977 (App
1989); ARlz. R CRIM Pro. 22.4. As Justice Story explained nearly
two hundred years ago:

The | aw has i nvested Courts of justice with the authority

to discharge a jury fromgiving any verdi ct, whenever, in

their opinion, taking all the <circunstances into

consideration, thereis a mani fest necessity for the act,

or the ends of public justice would otherw se be

defeated. They are to exercise a sound discretion on the

subject; and it is inpossible to define all the

ci rcunst ances, which would render it proper tointerfere.

To be sure, the power ought to be used with the greatest

caution, under urgent circunstances, and for very plain

and obvi ous causes.
United States v. Perez, 22 U S (9 Weat.) 579, 580, 6 L.Ed. 165
(1824).

117 The requirenent that a judge find a “mani fest necessity”



to discharge a jury before doing so reflects the fact that the
doubl e jeopardy cl ause not only protects a defendant’s right to be
free fromnultiple prosecutions but al so “enbraces the defendant’s
‘valued right to have his trial conpleted by a particular

tribunal.’ Arizona v. Wshington, 434 U S. 497, 503 (1978)
(quoting Wade v. Hunter, 336 U S. 684, 689, 695 S. C. 834, 826
(1949)).

118 When a true deadl ock exists, double jeopardy principles
permt the court to declare a mstrial. Under those circunstances,
a defendant’s right to have a particular jury decide his fate
beconmes “subordinate to the public interest in affording the
prosecutor one full and fair opportunity to present his evidence to
an inpartial jury.” Arizona v. Wshington, 434 U S. at 505.
Because of the i nportance of a defendant’s countervailing interest,
however, the state “nust denonstrate ‘manifest necessity’ for any
m strial declared over the objection of the defendant,” and the
burden “is a heavy one.” | d. | ndeed, the very term “manifest
necessity” enphasi zes “the magni tude of the prosecutor’s burden.”
| d.

119 The trial judge, after receiving the jury’ s anbi guous
note and assurance that it could not reach a verdict on any count
other than the marijuana charge, faced the difficult task of
deci di ng whether manifest necessity required that he declare a

mstrial. W conclude that, before finding the jury had reached an



i npasse on the mansl aughter charge, the trial judge should have
made a nore specific inquiry of the jury.

120 The trial judge recogni zed the dil emma presented hi mwhen
the jury’s note revealed its nunerical division on the negligent
hom cide charge. In determining what portion of the note to
di vul ge, the judge sought to protect the information that reveal ed
the deli berative process of the jury while conveying to counsel the
jury’s inability toreach a verdict. The court, acting cautiously,
chose not to reveal the nunerical division anong the jurors. See
State v. Sabala, 189 Ariz. 416, 419, 943 P.2d 776, 779 (App. 1997)
(“The better practice, however, is for the court to instruct jurors
to refrain fromrevealing the nunerical split.”). The judge al so
decided to withhold other portions of the jury’'s note, and erred in
doi ng so.

121 When the | anguage of a communication fromthe jury does
not clearly expressits intent, particularly when the comuni cation
i nvol ves a question as basic as whether the jury has reached a
verdict, the trial judge mnust reveal as much of the jury’s
communi cation to counsel as possible. By revealing the nore
conplete content of this note, away from the jury to avoid any
potentially coercive effect, the judge would have given the
def endant’ s counsel an opportunity to object in a tinely fashion,
ask for clarification fromthe judge, and develop the record for

revi ew. The judge's failure to nore fully describe the note’'s

10



content to counsel, which prevented counsel fromtaki ng appropriate
action, may have deprived defendant of her right to obtain a
verdict fromthe particular tribunal that heard her case.

122 The trial judge al so m ght have resol ved the anbiguity in
the note by asking the jury nore specific questions. The anbiguity
that concerns us arose fromthe fact that count one included two
charges, a fact not clearly taken into account in the trial judge' s
communi cations with the jurors. For instance, after receiving the
note, the court asked the jurors if they had reached a verdict with
respect to “count one.” The jury’s note, of course, suggested that
the jury had reached a verdi ct on mansl aughter, one charge in count
one, but remained deadl ocked on negligent hom cide, the other
charge that was part of count one. The foreman, therefore,
appropriately answered the judge’s question in the negative even if
the jury had in fact reached a verdict on the mansl aughter charge.
So long as the jury renai ned deadl ocked on either charge, it could
not render a verdict on “count one.” If the court had asked the
jurors if they had reached a decision wth respect to any
particul ar charge, rather than on any “count,” the jury coul d have
clarified its position with respect to count one.

123 The absence of nore specific inquiries fromthe court,
whi ch counsel m ght have requested had they known the full content
of the jury' s note, nakes it inpossible for us to conclude that

mani f est necessity required that the court declare a mstrial. The

11



possibility loons |large that, with nore specific instructions, the
jury would have been able to return a verdict on the charge of
mansl| aught er. As long as that possibility existed, the trial
court’s declaration of a mstrial was premature, and therefore
i nfringed upon the defendant’s right to have her fate determ ned by
the particular jury inpaneled. For that reason, the double
jeopardy clause forbids retrial of the defendant on the
mansl| aught er char ge.
[T,

124 The defendant further argues that the principle of
collateral estoppel should bar retrial of any charge that is
predi cated upon the sane nens rea as reckless mansl aughter. The
principle of collateral estoppel neans “that when an issue of
ultimate fact has once been determned by a valid and final
judgnent, that issue cannot again be relitigated between the sane
parties in any future lawsuit.” Ashe v. Swenson, 397 U.S. 436,
443, 90 S. . 1189, 1194 (1970). According to the defendant, if
the jury in fact reached a not guilty verdict as to mansl aughter,
it could not return a guilty verdict on any charge that requires
reckl ess behavior. W disagree.

125 Wel |l -settled Arizona | aw permits inconsistent verdicts.
See State v. Zakhar, 105 Ariz. 31, 32, 459 P.2d 83, 84 (1969)
(“consistency between the verdicts on the several counts of an

indictnment is unnecessary”). As a result, it is possible, and

12



perm ssible, that the jury could have found the defendant not
guilty of manslaughter and also found her gquilty of reckless
behavi or in the other counts. Collateral estoppel does not bar her
retrial on those charges.
I V.

126 For the foregoing reasons, we vacate the opinion of the
court of appeals and reverse in part the judgnent of the superior
court. W hold that the defendant may not be retried for
mansl| aughter, but may be retried for negligent homcide and all

ot her charges.

Ruth V. McGregor, Justice

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charl es E. Jones, Vice-Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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